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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D36.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be argued – 

with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-

2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

 Courtroom Clerk's Session 

 
   

    

1. 8:31 AM CASE NUMBER:  MSC20-02384 
CASE NAME:  WEST CREEK  VS.  PROFRAME 
FURTHER CASE MANAGEMENT CONFERENCE 
*TENTATIVE RULING:* 
 
Parties ordered to appear.  Please see Line 14 below for the Court’s ruling on the motion 
to compel arbitration. 

 
 

 

 Law & Motion 

 
 

  

    

2. 9:00 AM CASE NUMBER:  C22-00918 
CASE NAME:  COMPANION COMFORT VS. ROBLES 
 HEARING ON DEMURRER TO:  DEMURRER BY COMPANION CARE LLC & SAADAT  TO 1ST AMND 
XRSS COMPL FILED ON 1/24/23  
FILED BY: COMPANION COMFORT CARE, LLC 
*TENTATIVE RULING:* 
 
Before the Court is Cross-Defendants Companion Comfort Care, LLC and Rowena Robles Saadat’s 

Demurrer to the First Amended Cross-Complaint (“FACC”). The FACC sets forth three causes of action: 

mailto:dept36@contracosta.courts.ca.gov
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(1) Breach of Partnership Agreement; (2) Breach of Covenant of Good Faith and Fair Dealing; and (3) 

Intentional Infliction of Emotional Distress. The first two causes of action are alleged against Cross-

Defendant Companion Comfort Care, LLC (“Defendant CCC”), while the third cause of action is alleged 

against Cross-Defendant Saadat.  

Cross-Defendants demurrer to the second and third cause of action only. Cross-Defendants assert 

that both causes of action (1) fail to state facts sufficient to constitute a cause of action (CCP § 

430.10(e)); and (2) are uncertain (CCP § 430.10(f)).  

For the following reasons, Cross-Defendants’ demurrer is sustained. Cross-Complainant is granted 

leave to amend.  

Factual Allegations  

At the end of August 2021, Cross-Complainant Robles met with Ms. Saadat – in Ms. Saadat’s role as 

an agent of Defendant CCC – to discuss a business partnership. (¶8.) At that time, Ms. Robles and 

Defendant CCC entered into an oral partnership to commence a caregiving staffing business. (Ibid.) 

The parties agreed to a 50/50 split of the profits. (Ibid.) Defendant CCC would contribute use of its 

license.  Ms. Robles would handle the operations and management of the business, including taking 

care of payroll, scheduling, etc. (Ibid.)  

On September 2, 2021, Ms. Robles and Ms. Saadat – again acting as agent for Defendant CCC – had 

another meeting about their partnership. (Id. ¶9.) At that meeting, Cross-Complainant Delagarza was 

asked to join as a partner. (Ibid.) The parties agreed to change the profit-sharing agreement such that 

Defendant CCC would get 40%, Ms. Robles would get 40%, and Ms. Delagarza would get 20%. Ms. 

Delagarza was going to be the weekend person and Care Manager. (Ibid.) Ms. Delagarza was asked to 

contribute $9,000 to the partnership. (Ibid.) The FACC does not state whether such funds were 

actually contributed.  

At some future point in time, it is alleged that Defendant CCC wanted to change the status of Ms. 

Robles and Ms. Delagarza from partners to employees. (¶17.) Both Cross-Complainants refused. 

(Ibid.)  

Around November 2021, Ms. Saadat – again as agent for Defendant CCC – “offered to change the 

percentages to 30% for Cross-Complainant Robles, and 5% for Cross-Complainant Delagarza.” (¶18.) 

“Cross-Defendants reluctantly agreed, but informed Ms. Saadat that they could only stay until the end 

of November 2021.” (Ibid.) Ms. Saadat “compromised and asked them to stay with Cross-Defendant 

CCC until Cross-Complainants would get their own license.” (Ibid.)  

Cross-Complainants decided to leave the company on January 9, 2022, and stopped working for 

Defendant CCC at that time. (¶19.)  

Standard on Demurrer 
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“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) The Court treats the demurrer as 
admitting all material facts properly pleaded but disregards contentions, deductions, or conclusions 
of law. (City of Atascadero v. Merrill Lynch, Pierce, Fenner, & Smith, Inc. (1984) 68 Cal.App.4th 445, 
459.) 

The Court “assume[s] the truth of the allegations in the complaint, but do[es] not assume the truth of 

contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 

161 Cal.App.4th 242, 247.) A demurrer lies only for defects appearing on the face of the complaint or 

from matters of which the court must or may take judicial notice. (CCP 430.40; see Blank v. Kirwan 

(1985) 39 Cal.3d 311, 318.) The allegations in the complaint must be construed “liberally in favor of 

the pleader.” (Skopp v. Weaver (1976) 16 Cal.3d 432, 438.) 

“A demurrer for uncertainty is strictly construed, even where a complaint is in some respects 

uncertain, because ambiguities can be clarified under modern discovery procedures.” (Khoury v. 

Maly’s of California (1993) 14 Cal.App.4th 612, 616.) 

Analysis 

Breach of Implied Covenant of Good Faith and Fair Dealing 

“A cause of action for tortious breach of the covenant of good faith and fair dealing requires that 

existence and breach of an enforceable contract as well as an independent tort.” (Innovative Business 

Partnerships, Inc. v. Inland Counties Regional Center, Inc. (2011) 194 Cal.App.4th 623, 631-32.) “The 

inherent precondition to such a tort claim is the existence and breach of an enforceable contract.” 

(Kruse v. Bank of America (1988) 202 Cal.App.3d 38, 57.) 

Allegations that assert a breach of the covenant of good faith and fair dealing “must show that the 

conduct of the defendant, whether or not it also constitutes a breach of a consensual contract term, 

demonstrates a failure or refusal to discharge contractual responsibilities, prompted not by an honest 

mistake, bad judgment or negligence but rather by a conscious and deliberate act, which unfairly 

frustrates the agreed common purposes and disappoints that reasonable expectations of the other 

party thereby depriving that party of the benefits of the agreement.” (Careau & Co. v. Security Pacific 

Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1395.)  

Plaintiff argues that the breach at issue relates to Cross-Defendant CCC’s changing of the terms of the 

partnership agreement to lower the percentages of profits that Cross-Complainants were entitled to 

under the oral partnership agreement – citing paragraph 18 of the FAC. (Opp. at 3:1-3.) They also 

contend that Cross-Defendant CCC “demoted Cross-Complainants to be her employees and wanted to 

pay them $25.00 an hour, and Cross-Complainants immediately turned down Cross-Defendant CCC’s 

offer.” (Id. at 3:6-9.)  

With regards to the claim that CCC changed the partnership agreement terms relating to the 

percentages of profits each partner would receive, the FAC makes clear that the Cross-Claimants 
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“reluctantly agreed” to this change. (¶18.) In addition, as the Opposition concedes, regarding the 

change of status from partners to employees, the FAC alleges that Cross-Defendant CCC “wanted to 

change the status of Cross-Complainants Robles and Delagarze from being partners to employees, 

and the latter refused.” (¶17.)  

There is no further allegation that the status of the Cross-Complainants was indeed changed to that of 

employees – given that they refused the offer. In point of fact, the FAC alleges that neither Cross-

Complainant received paychecks with itemized deductions, but instead received “allocations of 

percentages as agreed.” (¶14.) Cross-Complainant Delagarze is alleged to have received a late 1099, 

but such forms are not sent to employees. As such, the FAC appears to make clear that Cross-

Complainants were never actually classified as employees – despite the ‘offer’ to do so. 

As the Cross-Complainants agreed to the changes in the partnership allocation amounts, and were 

never actually reclassified as employees – it is unclear what actions support this claim for breach of 

the covenant of good faith and fair dealing.  

Defendant’s demurrer to the second cause of action for breach of the covenant of good faith and fair 

dealing is sustained. (CCP §431.10(e).) Plaintiff is granted leave to amend.  

Intentional Infliction of Emotional Distress 

This cause of action is alleged solely against Ms. Saadat individually, as opposed to in her role as the 

agent for Cross-Defendant CCC.  

“The elements of the tort of intentional infliction of emotional distress are: ‘(1) Extreme and 

outrageous conduct by the defendant with the intention of causing, or reckless disregard of the 

probability of causing, emotional distress; (2) the plaintiff’s suffering severe or extreme emotional 

distress; and (3) actual and proximate causation of the emotional distress by the defendant’s 

outrageous conduct.’” (Christensen v. Superior Court (1991) 54 Cal.3d 868, 903 quoting Davidson v 

City of Westminster (1982) 32 Cal.3d 197,209.) “The defendant must have engaged in ‘conduct 

intended to inflict injury or engaged in with the realization that injury will result.” (Ibid.) “A 

defendant's conduct is ‘outrageous’ when it is so “extreme as to exceed all bounds of that usually 

tolerated in a civilized community.” [Citation.] And the defendant's conduct must be “intended to 

inflict injury or engaged in with the realization that injury will result.” (Hughes v. Pair (2009) 46 

Cal.4th 1035, 1050.)  

“Liability for intentional infliction of emotional distress ‘“does not extend to mere insults, indignities, 

threats, annoyances, petty oppressions, or other trivialities.” [Citation.]’ [Citations] … . [¶] With 

respect to the requirement that a plaintiff show severe emotional distress, [the Supreme Court] has 

set a high bar. ‘Severe emotional distress means “emotional distress of such substantial quality or 

enduring quality that no reasonable [person] in civilized society should be expected to endure it.” 

(Hughes, supra, 46 Cal.4th at p. 1051.)  
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It is for the court to determine in the first instance whether the defendant's conduct may reasonably 

be regarded as so extreme and outrageous as to permit recovery. (Chang v. Lederman (2009) 172 

Cal.App.4th 67, 87; Fowler v. Varian Associates, Inc. (1987) 196 Cal.App.3d 34, 44.) 

The actions which underlie this claim consist of accusing Ms. Robles of: (1) stealing the laptop given to 

her; (2) failing to procure additional clients for the business; (3) taking $8,000 when the bank account 

for the business was short for that amount; and (4) storing business invoices, contracts, schedules and 

other documents on the laptop and for wiping that information from the laptop. (FAC ¶¶ 37-40.)  

None of the above actions rise to the level of ‘extreme and outrageous’ conduct that ‘exceeds all 

bounds of that usually tolerated in a civilized community.’ (Hughes, supra, 46 Cal.4th at 1050.) Even if 

these accusations stemmed from an argument regarding the business and each parties’ rights related 

thereto a “retaliatory motive alone is insufficient to sustain a claim for intentional infliction of 

emotional distress.” (Light v. Dept. of Parks & Rec. (2017) 14 Cal.App.5th 75, 102.) The above 

allegations amount to disputes relating to business issues and do not amount to “outrageous conduct 

beyond the bounds of human decency.” (Janken v. GM Hughes Electronics (1996) 46 Cal.App.4th 55, 

80.)  

Based on the above, Defendant’s demurrer to the third cause of action for intentional infliction of 
emotional distress is sustained. (CCP §431.10(e).) Plaintiff is granted leave to amend. 
 

 

  

    

3. 9:00 AM CASE NUMBER:  C22-01630 
CASE NAME:  CUNNINGHAM VS. SONG 
 HEARING ON DEMURRER TO:  YAZHENG SONG AND 1701 SAN JOAQUIN LLC DEMURRER TO 
COMPLAINT FILED 1/13/23  
FILED BY: SONG, YAZHENG 
*TENTATIVE RULING:* 
 

Defendants Yazheng Song and 1701 San Joaquin, LLC (collectively, “defendants” or 
“landlord”) challenge the complaint of plaintiffs Kali Cunningham aka Kaliya Cunningham and Karina 
Guadalupe (collectively, “plaintiffs” or “tenants”) by way of a demurrer and motion to strike. The 
demurrer is overruled. The motion to strike is granted. Plaintiffs have leave to amend. Any 
amended complaint shall be filed and served on or before March 20, 2023. If plaintiffs opt not to 
amend, the defendants’ time to answer will run from that date. 

Background 

Plaintiffs are tenants who have brought suit against their landlord, alleging that their landlord 
has neglected to repair defects in their apartment, leading to habitability issues, and that the landlord 
has engaged in harassment and intimidation to “make Plaintiffs’ lives at the Subject Premises as 
uncomfortable as possible such that they would eventually move-out.” (Complaint, ¶18; see also 
¶¶1-20.)  

Plaintiffs filed their complaint on August 8, 2022, alleging twelve causes of action, including 
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breach of the lease and implied warranty of habitability, statutory violations, nuisance, negligence, 
premises liability, retaliation, violations of Richmond Ordinances on just cause of eviction and rent 
control, and violation of Business and Professions Code Sections 17200 et seq. They seek various 
forms of relief, including general damages, punitive damages, and attorneys’ fees. (See Complaint, 
¶¶107-109 and prayer.) 

After complying with their statutory obligation to meet and confer, defendants filed this 
demurrer and a motion to strike. Defendants demur to the eighth and eleventh causes of action on 
the basis that these causes of action (1) fail to allege facts sufficient to state a cause of action and (2) 
uncertainty. Defendants argue a cause of action under the Just Cause Eviction Ordinance requires the 
tenants to vacate the property, which plaintiffs fail to allege. They also argue plaintiffs have only 
stated legal conclusions with respect to any alleged unlawful business practice. Defendants move to 
strike the claim for exemplary damages because they argue the complaint contains insufficient 
allegations to warrant such a remedy.   

Plaintiffs respond that the allegations are sufficient, and alternatively request leave to amend 
the complaint.  

Demurrer Discussion  

1. Eighth Cause of Action for Violation of Richmond’s Just Cause Eviction Ordinance 

The first grounds on which defendants demur is plaintiffs’ failure to state facts sufficient to 
constitute a cause of action.  

A demurrer tests the sufficiency of a complaint by raising questions of law. (Rader Co. v. Stone 
(1986) 178 Cal.App.3d 10, 20.) For purposes of ruling on a demurrer, material facts properly pleaded 
in the complaint must be taken as true, however improbable they may be.  (Del E. Webb Corp. v. 
Structural Materials Co. (1981) 123 Cal.App.3d 593, 604; Serrano v. Priest (1971) 5 Cal.3d 584, 491.) 
The grounds for a demurrer must appear on the face of the challenged pleading, or from matters 
subject to judicial notice. (Code Civ. Proc. § 430.30(a).) 

Here, defendants argue the Ordinance requires, “as a condition precedent, an eviction.” They 
argue plaintiffs cannot plead a cause of action under Richmond’s Just Cause Eviction Ordinance since 
they have not vacated the property. Plaintiffs contend vacating the property is not a necessary 
element of the claim.  

Neither defendants nor plaintiffs have provided the Court with a copy of the Ordinance, or 
requested judicial notice of that Ordinance.  

The Complaint states: 

EIGHTH CAUSE OF ACTION / VIOLATIONS OF RICHMOND JUST CAUSE OF EVICTION 
ORDINANCE / [RICHMOND MUNICIPAL CODE SECTION 11.100.050 ET SEQ.] 

[…] 

74. As tenants of residential property located in Richmond, California and subject to 
Richmond Municipal Code Sections 11.100.050 et seq. (the “Just Cause for Eviction 
Ordinance”), Plaintiffs are entitled to bring an action against all defendants who have 
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violated the Just Cause for Eviction Ordinance to Plaintiffs’ detriment. 

75. The Just Cause for Eviction Ordinance provides safeguards for tenants. When a 
landlord and/or property manager wrongfully endeavor to recover possession of a 
property in violation of the Just Cause for Eviction Ordinance, Plaintiffs are entitled to 
damages, including damages for emotional distress. 

76. Plaintiffs are informed, believe, and allege, Defendants violated the Just Cause for 
Eviction Ordinance by failing to make repairs to the Subject Premises. In addition, that 
Defendant denied repair services to Subject Premises to both, retaliate against 
Plaintiffs for exercising their rights and to interfere with Plaintiffs’ beneficial use and 
quiet enjoyment to the point where they would relinquish possession. 

77. Plaintiffs are informed, believe, and allege, Defendants violated the Just Cause for 
Eviction Ordinance by not advising Plaintiffs of their rights under the ordinance, 
including rights to contact Richmond Rent Board. 

[Emphasis added.] 

Absent any language in the Ordinance to the contrary, the Court must accept as true the 
contents of the Complaint. Plaintiffs have pleaded the defendants were attempting to recover 
possession by neglecting repairs. They have pleaded there was a violation of the Ordinance simply 
through defendants’ failure to inform them of their rights. Accordingly, under the terms of the 
Ordinance as set forth in the pleading, a violation has been stated.  

The demurrer for failure to state sufficient facts must be overruled.  

The second basis stated in the demurrer is uncertainty. Uncertainty is a disfavored ground for 
demurring to a complaint and demurrers for uncertainty are granted only if the pleading is so 
incomprehensible that a defendant cannot reasonably respond. (A.J. Fistes Corp. v. GDL Best 
Contractors, Inc. (2019) 38 Cal.App.5th 677, 695.) Ambiguities can be clarified under modern 
discovery procedures. (Ibid.) “It has been consistently held that a plaintiff is required only to set forth 
the essential facts of his case with reasonable precision and with particularity sufficient to acquaint a 
defendant with the nature, source and extent of his cause of action.” (Doheny Park Terrace 
Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099, citations omitted.) 

Here, defendants’ demurrer for uncertainty is essentially unsupported by any argument in 
their memorandum. The Court construes this as an admission on their part that uncertainty is not a 
ground for the Court to sustain the demurrer. (See Rule of Court 3.1113(a).)  

The demurrer to the Eighth Cause of Action is overruled.  

2. Eleventh Cause of Action for Violations of Business and Professions Code §§17200 et seq. 

Defendants argue plaintiffs have not stated facts sufficient to constitute a cause of action 
with respect to their eleventh cause of action. Specifically, they point to the lack of any specific 
unlawful business practice sufficient to support a violation of Business & Professions Code, § 17200, 
also known as the Unfair Competition Law (“UCL”). 

The same demurrer standards discussed above apply equally to this cause of action and 
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uncertainty as a basis for demurrer has also been waived here. 

The UCL prohibits any unlawful, unfair or fraudulent business practice. The broad scope of the 
statute encompasses both anti-competitive business practices and practices injurious to consumers. 
(Cel-Tech Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 180.) 
Because the statute is written in the disjunctive, it establishes three varieties of unfair competition—
acts or practices which are unlawful, or unfair, or fraudulent. (Id. at 180.) An action based on Business 
and Professions Code section 17200 to redress an unlawful business practice 'borrows' violations of 
other laws and treats these violations, when committed pursuant to business activity, as unlawful 
practices independently actionable under section 17200 et seq. and subject to the distinct remedies 
provided thereunder. (Farmers Ins. Exchange v. Superior Court (1992) 2 Cal.4th 377, 383.) 

While not listed beneath the eleventh cause of action’s heading, plaintiffs do allege several 
statutory violations by their landlords here. The violations include local ordinances, Civil Code section 
1941.1, and Health and Safety Code sections 17920 et seq. (See Complaint, ¶¶12, 13, 81-82.) Plaintiffs 
allege, on information and belief, that it is the regular practice of defendants to “intentionally 
disregard the rights of tenants and violate applicable laws.” (See Complaint, ¶93.) They specifically 
state defendants allowed defective conditions to persist, including: “rodents/insects, cracks in walls, 
inadequate/defective wiring, mold/mildew, defective plumbing, no weather stripping/gaps around 
doors, no water heater, no proper lightening, unclean common areas, water leak intrusions, holes in 
walls, defective windows, and general dilapidation and lack of maintenance.” They claim that the 
defects were “severe and longstanding.”  

Health & Safety Code, § 17920.3 describes substandard buildings. Traits of such buildings 
include lack of hot and cold running water, infestations, and other issues plaintiffs claim existed. 
Accordingly, the complaint sufficiently describes violations of law that could amount to a UCL 
violation. 

The facts alleged are sufficient. The demurrer to this cause of action is overruled. 

Motion to Strike  

Defendants argue punitive damages should be stricken from the complaint (specifically, 
paragraphs 107-109, item “C” in the Prayer for Relief, and “intentional[ly]” in paragraphs 50 and 93). 
They argue that the factual allegations presented do not amount to “oppression, fraud or malice” as 
required by Civil Code § 3294. 

Plaintiffs respond citing paragraphs 13-16, which detail the poor conditions of the apartment 
and defendants’ failure to repair the defects. Plaintiffs also cite their contention that the defendants 
used “derogatory terms” and engaged in “harassment and intimidation,” causing the plaintiffs 
distress. (See Complaint, ¶¶17-19). Plaintiffs argue the issue should not be resolved on the pleadings.  

An award of exemplary damages requires a showing that defendant was guilty of oppression, 
fraud or malice. (Civ. Code, § 3294.) This includes acting with the intent to vex, injure or annoy, or 
with a conscious disregard of the plaintiff's rights. (Penner v. Falk (1984) 153 Cal.App.3d 858, 867, 
citing Silberg v. California Life Ins. Co. (1974) 11 Cal.3d 452, 462.) In defining malice for purposes of 
awarding punitive damages, Civil Code section 3294, subdivision (c)(1) provides: "'Malice' means 
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conduct which is intended by the defendant to cause injury to the plaintiff or conduct which is carried 
on by the defendant with a conscious disregard of the rights or safety of others." To support an award 
of punitive damages on the basis of conscious disregard of the safety of others, a plaintiff "must 
establish that the defendant was aware of the probable dangerous consequences of his conduct, and 
that he willfully and deliberately failed to avoid those consequences." (Penner, supra at 867, citing 
Taylor v. Superior Court (1979) 24 Cal.3d 890, 895-896.) 

This case does not meet the Taylor test for conscious disregard, and is not comparable to the 
Penner case cited by plaintiffs. That case involved an assault by intruders on premises that the 
landlord failed to secure, despite knowledge of such problems. The complaint does not set forth any 
pattern of dangers or complaints by tenants. As pointed out by defendants, discomfort does not rise 
to the level of consciously disregarding the safety of others. Plaintiffs have not set forth allegations 
sufficient to support a claim for punitive damages.  

The motion must be granted. Since this is the first challenge to the pleading, plaintiffs have 
leave to amend.  

 

  

    

4. 9:00 AM CASE NUMBER:  C22-01630 
CASE NAME:  CUNNINGHAM VS. SONG 
 *HEARING ON MOTION IN RE:  MOTION TO STRIKE FILED BY DEF'S ON 01/13/2023  
FILED BY: SONG, YAZHENG 
*TENTATIVE RULING:* 
 
Please see line 3. 

 
 

  

    

5. 9:00 AM CASE NUMBER:  C22-01880 
CASE NAME:  HERNANDEZ VS. SATHRI 
 *HEARING ON MOTION IN RE:  ANTI-SLAPP MOTION TO STRIKE FACC OF BAY AREA CAR RENTAL 
CCP 425.16 FILED BY GABRIEL HERNANDEZ ON 1/4/23  
FILED BY: HERNANDEZ, GABRIEL 
*TENTATIVE RULING:* 
 

Cross-Defendant Gabriel Hernandez’s special motion to strike Bay Area Car Rental First 

Amended Cross-Complaint is granted as the allegation that statements in a police report constituted 

defamation in cause of action one and otherwise denied. Attorney fees and costs awarded to 

Hernandez in the amount of $1,122.50. 

Standard 

“Resolution of an anti-SLAPP motion [or special motion to strike] involves two steps. First, the 

defendant must establish that the challenged claim arises from activity protected by section 425.16. 

[Citation.] If the defendant makes the required showing, the burden shifts to the plaintiff to 
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demonstrate the merit of the claim by establishing a probability of success. We have described this 

second step as a ‘summary-judgment-like procedure.’ [Citation.]” (Baral v. Schnitt (2016) 1 Cal.5th 

376, 384-385.) 

“[M]ixed claims, which are based on allegations of both protected and unprotected activity, 

are subject to the first step of the anti-SLAPP analysis because a plaintiff cannot shield ‘particular 

allegations of protected activity, themselves sufficient to give rise to a claim for relief, from a motion 

to strike by intermingling them with unprotected acts.’ [Citations.]” (Golden Gate Land Holdings LLC v. 

Direct Action Everywhere (2022) 81 Cal.App.5th 82, 92; see also, Bonni v. St. Joseph Health 

System (2021) 11 Cal.5th 995, 1010.) In a mixed cause of action, the Court “should analyze each claim 

for relief—each act or set of acts supplying a basis for relief, of which there may be several in a single 

pleaded cause of action—to determine whether the acts are protected and, if so, whether the claim 

they give rise to has the requisite degree of merit to survive the motion.” (Bonni, supra, 11 Cal.5th 

995, 1010.)  

Claims are not mixed where the allegations of protected activity merely provide context, 

without supporting a claim for recovery, and such incidental or extraneous allegations cannot be 

stricken under the anti-SLAPP statute. (Golden Gate Land Holdings LLC, supra, 81 Cal.App.5th at 92; 

Baral, supra, 1 Cal.5th at 394.)  

Protected Activity 

Protected activity includes “(1) any written or oral statement or writing made before a 

legislative, executive, or judicial proceeding, or any other official proceeding authorized by law, (2) 

any written or oral statement or writing made in connection with an issue under consideration or 

review by a legislative, executive, or judicial body, or any other official proceeding authorized by law, 

(3) any written or oral statement or writing made in a place open to the public or a public forum in 

connection with an issue of public interest, or (4) any other conduct in furtherance of the exercise of 

the constitutional right of petition or the constitutional right of free speech in connection with a 

public issue or an issue of public interest.” (Code of Civil Procedure section 425.16(e).) When 

considering protected activity under subsection 4, the Court engages in a two-part analysis. (See, 

FilmOn.com Inc. v. DoubleVerify Inc. (2019) 7 Cal.5th 133, 149-150.)  

In the first cause of action, Bay Area Car Rental is suing for defamation based on libel and 

slander. The cross-complaint alleges that Hernandez provided false information in police reports on 

May 11 and May 13, 2020 that Bay Area Car Rental and its employees harmed Hernandez. (FACC 

¶64.) Bay Area Car also alleges that Hernandez used social media to make false public allegations and 

used Yelp.com to provide false reviews of Bay Area Car Rental. (FACC ¶¶69, 70.) Bay Area Car Rental 

also alleges that Hernandez engaged in “stalking, complaining, threatening, and false information 

with the purpose of doing harm and injury” to Bay Area Car Rental. (FACC ¶¶66-68.)  
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Making statements in a police report is protected activity. (Chabak v. Monroy (2007) 154 

Cal.App.4th 1502, 1512.)  

Yelp.com and social media websites can be considered public forums and thus, are potentially 

protected activity under section 425.16(e)(3). (See, D.C. v. R.R. (2010) 182 Cal.App.4th 1190, 1226 

[Web sites accessible to the public are public forums].) Based on the allegations in the cross-

complaint, the Court finds that Yelp.com and the unspecified social media websites are public forums.  

The next question here is whether the alleged statements involved matters of public interest. 

The cross-complaint has not alleged details of what statements were provided by Hernandez. Nor has 

Hernandez provided any evidence showing that the alleged statements involved matters of public 

interest. Therefore, Hernandez has not shown that the reviews on Yelp.com or comments on social 

media constitute protected activity.  

Therefore, the Court finds that the defamation claim based on statements made in a police 

report is protected activity and the remaining allegations supporting defamation are not protected 

activity.  

In the second cause of action for embezzlement, Bay Area Car Rental alleges that Hernandez 

rented autos to himself, customers and friends without paying the proper contract fees and in one 

instance rented a car to himself for one month. (FACC ¶¶85-87.) Bay Area Car Rental also alleges that 

Hernandez compelled tips and compensation from customers for duties that were already part of his 

job description. (FACC ¶89.) Hernandez is alleged to have taken assets, lost and found, autos, and 

other items from Bay Area Car for his own personal usage and made false reports of auto damages 

after using vehicles for “joyrides”. (FACC ¶¶91-93.)  

Hernandez argues that the allegations regarding renting autos without paying the proper 

contract fees as protected by commercial speech. Hernandez cites to a U.S. Supreme Court opinion to 

support his argument. In California, there is a commercial speech exemption, but it has specific 

requirements which Hernandez has not shown apply here. (See, Code of Civil Procedure section 

425.17(C).) Furthermore, the commercial speech exemption “ ‘only a subset of commercial speech’—

specifically, comparative advertising.” (FilmOn.com Inc., supra, 7 Cal.5th 133, 147.)  

Hernandez also argues that the embezzlement claim includes general allegations in the cross-

complaint where Hernandez told Bay Area Car Rental that “I will sue you” and that the police report is 

incorporated as an exhibit to the cross-complaint. (FACC ¶¶26-28.) While these statements may be 

protected activity, the embezzlement claim appears to be based on Hernandez’s actions while still 

employed at Bay Area Car Rental. Thus, the allegations that Hernandez threatened to sue are 

incidental to the embezzlement claim and are not the basis of that claim. Hernandez has not shown 

that the embezzlement claim arises from protected activity.  
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In the third cause of action for interference of business, Bay Area Car Rental alleges that 

Hernandez attacked a supervisor on May 11, 2022; unlawfully made threats of killing and bringing 

harmful litigation to Bay Area Car Rental’s employees; appearing at the business location and 

following customers and employees; and engaged in intimidating, threatening and terrorizing conduct 

at Sathri’s home and church. (FACC ¶¶96-109.)  

Hernandez argues that this claim arises from protected activity based on earlier references to 

the police report and the “I will sue you” statement. (FACC ¶¶23, 28.) While these allegations may 

constitute protected activity, they are incidental to the interference claim. Whether the claim is 

interference with contractual relations or prospective economic advantage, the main facts supporting 

such a claim would include that Hernandez interfered with Bay Area Car Rental contracts or possible 

future contracts with a third party. Thus, the allegations of threatening to sue or making statements 

to the police are extraneous or incidental to the claim. Therefore, Hernandez has not shown that the 

interference claim arises from protected activity.  

Probability of Prevailing on the Merits 

The burden now shifts to Bay Area Car Rental to show a probability that it will prevail on the 

defamation claim. (Civ. Proc. Code § 425.16(b)(1).) At this step, “the burden shifts to the plaintiff to 

demonstrate that each challenged claim based on protected activity is legally sufficient and factually 

substantiated. The court, without resolving evidentiary conflicts, must determine whether the 

plaintiff's showing, if accepted by the trier of fact, would be sufficient to sustain a favorable 

judgment. If not, the claim is stricken.” (Baral, supra, 1 Cal.5th at 396.)  

Statements in a police report are covered by the litigation privilege and thus, cannot form the 

basis of a defamation claim. (Civil Code section 47(b); Chabak, supra, 154 Cal.App.4th 1502, 1514.) 

Furthermore, Bay Area Car Rental provided no admissible evidence to show that it had a viable 

defamation claim and therefore, the motion to strike that claim is granted as the allegation that 

statements in a police report constituted defamation.  

Attorney Fees 

Hernandez’s request for attorney fees as the prevailing defendant is granted in part. Since 

Hernandez only prevailed in part of his motion, the fees are reduced to $1062.50 plus $60 in costs.  

The Court notes that Bay Area Car Rental’s and Sathri’s opposition memoranda to the 

demurrers and special motions to strike are lacking legal citations. Memorandum should include “a 

concise statement of the law”. (CRC 3.1113(b).) Going forward in this case, the Court expects all 

parties to cite to applicable legal authority when making legal arguments.  
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6. 9:00 AM CASE NUMBER:  C22-01880 
CASE NAME:  HERNANDEZ VS. SATHRI 
 *HEARING ON MOTION IN RE:  ANTI-SLAPP MOTION TO STRIKE FACC OF SATHRI AND FOR ATTY 
FEES CCP 425.16 FILED BY GABRIEL HERNANDEZ ON 1/4/23  
FILED BY: HERNANDEZ, GABRIEL 
*TENTATIVE RULING:* 
 

Cross-Defendant Gabriel Hernandez’s special motion to strike John Sathri’s First Amended 

Cross-Complaint is granted as the allegation that statements in a police report constituted 

defamation in cause of action one and the allegations that Hernandez threatened to sue Sathri in the 

third and fourth causes of action and otherwise denied. Attorney fees and costs awarded to 

Hernandez in the amount of $1,122.50. 

Standard 

“Resolution of an anti-SLAPP motion [or special motion to strike] involves two steps. First, the 

defendant must establish that the challenged claim arises from activity protected by section 425.16. 

[Citation.] If the defendant makes the required showing, the burden shifts to the plaintiff to 

demonstrate the merit of the claim by establishing a probability of success. We have described this 

second step as a ‘summary-judgment-like procedure.’ [Citation.]” (Baral v. Schnitt (2016) 1 Cal.5th 

376, 384-385.) 

“[M]ixed claims, which are based on allegations of both protected and unprotected activity, 

are subject to the first step of the anti-SLAPP analysis because a plaintiff cannot shield ‘particular 

allegations of protected activity, themselves sufficient to give rise to a claim for relief, from a motion 

to strike by intermingling them with unprotected acts.’ [Citations.]” (Golden Gate Land Holdings LLC v. 

Direct Action Everywhere (2022) 81 Cal.App.5th 82, 92; see also, Bonni v. St. Joseph Health 

System (2021) 11 Cal.5th 995, 1010.) In a mixed cause of action, the Court “should analyze each claim 

for relief—each act or set of acts supplying a basis for relief, of which there may be several in a single 

pleaded cause of action—to determine whether the acts are protected and, if so, whether the claim 

they give rise to has the requisite degree of merit to survive the motion.” (Bonni, supra, 11 Cal.5th 

995, 1010.)  

Claims are not mixed where the allegations of protected activity merely provide context, 

without supporting a claim for recovery, and such incidental or extraneous allegations cannot be 

stricken under the anti-SLAPP statute. (Golden Gate Land Holdings LLC, supra, 81 Cal.App.5th at 92; 

Baral, supra, 1 Cal.5th at 394.)  

Protected Activity 

Protected activity includes “(1) any written or oral statement or writing made before a 

legislative, executive, or judicial proceeding, or any other official proceeding authorized by law, (2) 
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any written or oral statement or writing made in connection with an issue under consideration or 

review by a legislative, executive, or judicial body, or any other official proceeding authorized by law, 

(3) any written or oral statement or writing made in a place open to the public or a public forum in 

connection with an issue of public interest, or (4) any other conduct in furtherance of the exercise of 

the constitutional right of petition or the constitutional right of free speech in connection with a 

public issue or an issue of public interest.” (Code of Civil Procedure section 425.16(e).) When 

considering protected activity under subsection 4, the Court engages in a two-part analysis. (See, 

FilmOn.com Inc. v. DoubleVerify Inc. (2019) 7 Cal.5th 133, 149-150.)  

In the first cause of action, Sathri is suing for defamation based on libel and slander. The 

cross-complaint alleges that Hernandez provided false information in the police report on May 11 and 

May 13, 2020 Sathri harmed Hernandez. (FACC ¶71.) Sathri alleges that Hernandez used social media 

to make false allegations that exposed Sathri to hatred, contempt, and ridicule to his friends, business 

associates, employees, customers, including his church congregation, and family. (FACC ¶¶77, 78.) 

Sathri also alleges that Hernandez engaged in “stalking, complaining, threatening, and false 

information with the purpose of doing harm and injury” to Sathri. (FACC ¶¶73-76.)  

Making statements in a police report is protected activity. (Chabak v. Monroy (2007) 154 

Cal.App.4th 1502, 1512.)  

Social media websites can be considered public forums and thus, are potentially protected 

activity under section 425.16(e)(3). (See, D.C. v. R.R. (2010) 182 Cal.App.4th 1190, 1226 [Web sites 

accessible to the public are public forums].) Based on the allegations in the cross-complaint, the Court 

finds that the unspecified social media websites are public forums.  

The next question here is whether the alleged statements involved matters of public interest. 

The cross-complaint has not alleged details of what statements were provided by Hernandez. Nor has 

Hernandez provided any evidence showing that the alleged statements involved matters of public 

interest. Therefore, Hernandez has not shown that the comments on social media constitute 

protected activity.  

The remaining allegations involve making false statements to Sathri’s friends, business 

associates, employees, customers, his church congregation, and family. (FACC ¶77.) There is no 

showing that these statements were made in a public forum. Nor has Hernandez addressed the two-

part analysis required for the catchall provision in subsection 425.16(e)(4). Thus, Hernandez has not 

shown that these allegations are based on protected activity.  

Therefore, the Court finds that the defamation claim based on statements made in a police 

report is protected activity and the remaining allegations supporting defamation are not protected 

activity.  
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In the second cause of action for embezzlement, Sathri alleges that Hernandez rented autos 

to himself, customers and friends without paying the proper contract fees and in one instance rented 

a car to himself for one month. (FACC ¶¶94-97.) Sathri also alleges that Hernandez compelled tips 

and compensation from customers for duties that were already part of his job description. (FACC 

¶99.) Hernandez is alleged to have taken assets, items from lost and found, autos, and other items 

from Bay Area Car Rental for his own personal usage and made false reports of auto damages after 

using vehicles for “joyrides”. (FACC ¶¶101-103.)  

Hernandez argues that the allegations regarding renting autos without paying the proper 

contract fees as protected by commercial speech. Hernandez cites to a U.S. Supreme Court opinion to 

support his argument. In California, there is a commercial speech exemption, but it has specific 

requirements which Hernandez has not shown apply here. (Code of Civil Procedure section 

425.17(C).) Furthermore, the commercial speech exemption “ ‘only a subset of commercial speech’—

specifically, comparative advertising.” (FilmOn.com Inc., supra, 7 Cal.5th 133, 147.)  

Hernandez also argues that the embezzlement claim includes general allegations in the cross-

complaint where Hernandez told Sathri that “I will sue you” and that the police report is incorporated 

as exhibit to the cross-complaint. (FACC ¶¶26-28.) While these statements may be protected activity, 

the embezzlement claim appears to be based on Hernandez’s actions while still employed at Bay Area 

Car Rental. Thus, the allegations that Hernandez threatened to sue are incidental to the 

embezzlement claim and are not the basis of that claim. Hernandez has not shown that the 

embezzlement claim arises from protected activity.  

In the third cause of action for interference by threat and terror, Sathri alleges that 

Hernandez attacked him on May 11, 2022; unlawfully threatened to kill, bring harm to and bring 

litigation against Sathri; appearing at the business location and following customers and employees; 

and engaged in intimidating, threatening and terrorizing conduct at Sathri’s home and church. (FACC 

¶¶107-113.)  

Hernandez argues that this claim arises from protected activity based on earlier references to 

the police report and the statement “I will sue you”. (FACC ¶¶23, 28.) Allegations that Hernandez 

made statements in a police report are incidental to this claim. Allegations that Hernandez said “I will 

sue you” or threatened to bring harmful litigation are protected activities under section 425.16(e)(2). 

(See, RGC Gaslamp, LLC v. Ehmcke Sheet Metal Co., Inc. (2020) 56 Cal.App.5th 413, 425 [statements 

made in preparation for litigation or in anticipation of bringing an action are protected].) Thus, 

threatening to sue Sathri could support a claim for interference by threat. Thus, the Court will 

consider the probability of prevailing as to Hernandez threatening a lawsuit in the interference claim. 

The rest of the conduct alleged in this cause of action is not protected activity. 

In the fourth cause of action for intentional infliction of emotional distress, Sathri alleges facts 

similar to those alleged in the third cause of action. The allegations are that Hernandez attacked him 
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on May 11; unlawfully threatened to kill, bring harm to and bring litigation against Sathri; appearing 

at the business location and following customers and employees; and intimidated, threatened, 

blocked escape routes, and terrorized at Sathri’s home and church. (FACC ¶¶119- 126.) Allegations 

that Hernandez threatened to sue Sathri is protected activity and is part of this cause of action. Thus, 

the Court will consider the probability of prevailing in the emotional distress claim based on 

Hernandez threatening to file a lawsuit. The rest of the conduct alleged in this cause of action is not 

protected activity. 

In the seventh cause of action for negligence is based on the very similar factual allegations as 

the interference claim and the intentional infliction of emotional distress claim. (FACC ¶¶146-153.) 

Negligence, however, is not based on Hernandez threatening to sue Sathri. Those allegations are 

incidental to the negligence claim. The remaining allegations are not based on protected activity. The 

Court finds that the negligence claim is not based on protected activity.  

Hernandez does not address the fifth and sixth causes of action for assault and battery. 

Hernandez sought to strike the entire first amended cross-complaint and therefore, to the extent he 

sought to strike causes of action five and six that request is denied.  

Probability of Prevailing on the Merits 

The burden now shifts to Sathri to show a probability that it will prevail on the defamation 

claim. (Civ. Proc. Code § 425.16(b)(1).) At this step, “the burden shifts to the plaintiff to demonstrate 

that each challenged claim based on protected activity is legally sufficient and factually substantiated. 

The court, without resolving evidentiary conflicts, must determine whether the plaintiff's showing, if 

accepted by the trier of fact, would be sufficient to sustain a favorable judgment. If not, the claim is 

stricken.” (Baral, supra, 1 Cal.5th at 396.)  

Statements in a police report are covered by the litigation privilege and thus, cannot form the 

basis of a defamation claim. (Civil Code section 47(b); Chabak, supra, 154 Cal.App.4th 1502, 1514.) 

Furthermore, Sathri provided no admissible evidence to show that it had a viable defamation claim 

based on statements in the police report and therefore, the motion to strike that claim is granted as 

the allegation that statements in a police report constituted defamation. 

As to the interference and emotional distress claims, Hernandez has shown that the 

allegations that Hernandez told Sathri “I will sue you” or threatened to bring harmful litigation are 

protected activity. Sathri provided no admissible evidence to show a probability of prevailing on these 

allegations and therefore, the motion to strike is granted as to the allegations that Hernandez 

threatened to sue Sathri in the third and fourth causes of action.  

Attorney Fees 
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Hernandez’s request for attorney fees as the prevailing defendant is granted in part. Since 

Hernandez only prevailed in part of his motion, the fees are reduced to $1062.50 plus $60 in costs.  

 

  

    

7. 9:00 AM CASE NUMBER:  C22-01880 
CASE NAME:  HERNANDEZ VS. SATHRI 
 HEARING ON DEMURRER TO:  DEMURRER TO FACC OF BAY AREA CAR RENTAL FILED BY GABRIEL 
HERNANDEZ ON 1/4/23  
FILED BY: HERNANDEZ, GABRIEL 
*TENTATIVE RULING:* 

 

Cross-Defendant Gabriel Hernandez’s demurrer to Bay Area Car Rental’s First Amended 

Cross-Complaint is sustained with leave to amend as to cause of action one, two and overruled as to 

cause of action three. Bay Area Car Rental may file and serve a second amended cross-complaint by 

March 23, 2023. 

Hernandez does not specify the basis for his demurrer beyond citing to Code of Civil 

Procedure section 430.10. based on the context, however, the Court concludes that the demurrer is 

based on section 430.10(e), which is that the “pleading does not state facts sufficient to constitute a 

cause of action.” 

In the Defamation claim, Bay Area Car Rental alleges that Hernandez made statements in a 

police report, comments in social media and Yelp.com. (FACC ¶¶ 64, 65 69, 70.) The allegations 

regarding the police report were stricken in the accompanying motion and will not be addressed 

further. Hernandez argues that Bay Area Car Rental has not alleged all essential elements of a 

defamation claim, including what statements were made. The Court agrees. The allegations regarding 

what statements Hernandez made that could constitute defamation are not specific enough. 

Therefore, the demurrer to cause of action one is sustained with leave to amend.  

As to cause of action two, Hernandez argues that Bay Area Car Rental has not alleged a claim 

for embezzlement. Hernandez cites only to the Penal Code and appellate authority in criminal cases. 

In opposition, Bay Area Car Rental provides no legal authority showing the elements for a civil cause 

of action for embezzlement. The Court could not find the elements for a civil claim for embezzlement. 

There are, however, civil claims similar to embezzlement that might apply to the facts alleged here. 

The demurrer is sustained with leave to amend. Bay Area Car Rental may amend their complaint to 

state a civil cause of action based on the facts alleged in the embezzlement claim. If, however, Bay 

Area Car Rental has legal authority that shows that embezzlement is a civil action then Bay Area Car 

Rental must timely contest this ruling and provide that legal authority to the Court for the hearing on 

the demurrer.  

Cause of action three is titled “interference with business”. Hernandez assumes that this is a 
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claim for interference with contractual relations. The Court’s review of this claim suggests that Bay 

Area Car Rental is attempting to allege a claim for intentional interference with prospective economic 

relations or with contractual relations.  

“The elements which a plaintiff must plead to state the cause of action for intentional 

interference with contractual relations are (1) a valid contract between plaintiff and a third party; (2) 

defendant's knowledge of this contract; (3) defendant's intentional acts designed to induce a breach 

or disruption of the contractual relationship; (4) actual breach or disruption of the contractual 

relationship; and (5) resulting damage. [Citations.]” (Pacific Gas & Electric Co. v. Bear Stearns & 

Co. (1990) 50 Cal.3d 1118, 1126.) Interference with prospective economic relations requirements “ 

‘(1) an economic relationship between the plaintiff and some third party, with the probability of 

future economic benefit to the plaintiff; (2) the defendant's knowledge of the relationship; (3) 

intentional acts on the part of the defendant designed to disrupt the relationship; (4) actual 

disruption of the relationship; and (5) economic harm to the plaintiff proximately caused by the acts 

of the defendant.’ [Citations.]” (Id. at 1126, fn. 2.)  

Hernandez sole argument as to the interference claim is that if Bay Area Car Rental is suing 

for interference with contract with a third party, it must allege that it sued that third party. 

Hernandez cites to Copenbarger v. Morris Cerullo World Evangelism (2013) 215 Cal.App.4th 1237 for 

this argument. Copenbarger does not support Hernandez’s argument here. Copenbarger involved a 

special motion to strike where the Court of Appeal found that the interference claim was not based 

protected activity. (Id. at 1248.) On this ground, the demurrer to the third cause of action is 

overruled.  

 

  

    

8. 9:00 AM CASE NUMBER:  C22-01880 
CASE NAME:  HERNANDEZ VS. SATHRI 
 HEARING ON DEMURRER TO:  DEMURRER TO FACC OF JOHN SATHRI FILED BY GABRIEL 
HERNANDEZ ON 1/4/23  
FILED BY: HERNANDEZ, GABRIEL 
*TENTATIVE RULING:* 
 

Cross-Defendant Gabriel Hernandez’s demurrer to John Sathri’s First Amended Cross-

Complaint is sustained with leave to amend as to cause of action one, two, three, four, six and seven 

and overruled as to cause of action five. Sathri may file and serve a second amended cross-complaint 

by March 23, 2023. 

Hernandez does not specify the basis for his demurrer beyond citing to Code of Civil 

Procedure section 430.10. based on the context, however, the Court concludes that the demurrer is 

based on section 430.10(e), which is that the “pleading does not state facts sufficient to constitute a 
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cause of action.” 

Defamation (C/A 1) 

In the Defamation claim, Sathri alleges that Hernandez made statements in a police report, 

comments in social media and false statements to friends, family and associates. (FACC ¶¶71, 77, 78.) 

The allegations regarding the police report were stricken in the accompanying motion and will not be 

addressed further.  

Hernandez argues that Sathri has not alleged all essential elements of a defamation claim, 

including what statements were made. The Court agrees. The allegations regarding what statements 

Hernandez made that could constitute defamation are not specific enough. Therefore, the demurrer 

to cause of action one is sustained with leave to amend.  

Embezzlement (C/A 2)  

As to cause of action two, Hernandez argues that Sathri has not alleged a claim for 

embezzlement. Hernandez cites only to the Penal Code and appellate authority in criminal cases. In 

opposition, Sathri provides no legal authority showing the elements for a civil cause of action for 

embezzlement. The Court could not find the elements for a civil claim for embezzlement. There are, 

however, civil claims similar to embezzlement that might apply to the facts alleged here. It is not 

clear, however, whether a claim that Hernandez took something from Bay Area Car Rental can be 

brought by Sathri. The demurrer is sustained with leave to amend. Sathri may amend his complaint to 

state a civil cause of action based on the facts alleged in the embezzlement claim. If, however, Sathri 

has legal authority that shows that embezzlement is a civil action then Sathri must timely contest this 

ruling and provide that legal authority to the Court for the hearing on the demurrer.  

Interference by Threat or Terror (C/A 3)  

As to cause of action three for “interference by threat or terror”, Hernandez argues that this 

is not a recognized cause of action in California. Hernandez cites to Miller v. Farris (C.D.Cal. Oct. 17, 

2022, No. CV 21-9551-SSS (AS)) 2022 U.S.Dist.LEXIS 210722, at *17, which found that allegations that 

an employer sent threatening and coercive emails to an employee regarding a vaccine did not state a 

cause of action for interference by threat, intimidation or coercion. Sathri cites no case law 

addressing this claim.  

“The Bane Act permits an individual to pursue a civil action for damages where another 

person ‘interferes by threat, intimidation, or coercion, or attempts to interfere by threat, 

intimidation, or coercion, with the exercise or enjoyment by any individual or individuals of rights 

secured by the Constitution or laws of the United States, or of the rights secured by the Constitution 

or laws of this state.’ (Civ. Code, § 52.1, subd. (a).) ‘The essence of a Bane Act claim is that the 
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defendant, by the specified improper means (i.e., ‘threat[], intimidation or coercion’), tried to or did 

prevent the plaintiff from doing something he or she had the right to do under the law or to force the 

plaintiff to do something that he or she was not required to do under the law.’ [Citation.]” (King v. 

State of California (2015) 242 Cal.App.4th 265, 294.)  

Although unclear, it is possible that Sathri is attempting to allege a Bane Act claim. Therefore, 

the demurrer is sustained with leave to amend for Sathri to allege a Bane Act claim or dismiss this 

cause of action.  

Intentional Infliction of Emotional Distress (C/A 4) 

In the fourth cause of action Sathri is suing for intentional infliction of emotional distress 

based on allegations that Hernandez attacked him on May 11; unlawfully threatened to kill, bring 

harm to Sathri; appearing at the business location and following customers and employees; and 

intimidated, threatened, blocked escape routes, and terrorized Sathri’s at his home and at church. 

(FACC ¶¶119- 126.)  

A cause of action for intentional infliction of emotional distress exists when there is (1) 

extreme and outrageous conduct by the defendant with the intention of causing, or reckless 

disregard of the probability of causing, emotional distress; (2) the plaintiff's suffering severe or 

extreme emotional distress; and (3) actual and proximate causation of the emotional distress by the 

defendant's outrageous conduct. (Hughes v. Pair (2009) 46 Cal.4th 1035, 1051.)  

Hernandez argues that some of the allegations regarding threatening to sue or file a police 

report are privileged and thus, Sathri has not stated a claim here. The claim alleges that Hernandez 

threatened to sue Sathri, but as discussed in the special motion to strike those allegations are 

stricken. In addition, there are a number of other allegations regarding Hernandez’s behavior that fall 

outside the litigation privilege, including stalking Sathri.  

Hernandez also argues that the allegations of stalking include a number of other people and 

not just stalking of Sathri. The Court finds that the allegations of Hernandez conduct towards Sathri, 

excluding threatening to sue and statements in a police report, are sufficient to state a claim for 

intentional infliction of emotional distress.  

Battery (C/A 5)  

The fifth cause of action is for assault is based on allegations that Hernandez attacked Sathri 

by placing his forearm to Sathri’s neck on May 11. (FACC ¶¶ 133.) Hernandez threatened to kill Sathri 

on May 11. (FACC ¶¶134.) Sathri “had reason to fear for his life and well being after [Hernandez] 

appeared on May 13, 2022, requiring the police to appear and make a report.” (FACC ¶137.) 
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Hernandez argues that Sathri has not alleged all the elements required for this cause of action. 

“The essential elements of a cause of action for assault are: (1) defendant acted with intent to 

cause harmful or offensive contact, or threatened to touch plaintiff in a harmful or offensive manner; 

(2) plaintiff reasonably believed she was about to be touched in a harmful or offensive manner or it 

reasonably appeared to plaintiff that defendant was about to carry out the threat; (3) plaintiff did not 

consent to defendant's conduct; (4) plaintiff was harmed; and (5) defendant's conduct was a 

substantial factor in causing plaintiff's harm. [Citations.]” (So v. Shin (2013) 212 Cal.App.4th 652, 668-

669.)  

As to the assault claim, Hernandez argues that there are no allegations that Sathri was aware 

that Hernandez was about to touch him. Sathri argues that there was an assault based upon the 

allegation that Hernandez attacked Sathri. Sathri also argues that two days later Hernandez 

threatened to kill Sathri and that constituted an assault.  

The allegations that Hernandez attacked Sathri on May 11 and then appeared two days later 

and threatened to kill him are sufficient to state a claim for assault. Sathri alleged that on May 13 he 

had reason to fear for his life, which is sufficient to show that Sathri reasonably believed he was about 

to be touched in a harmful or it reasonably appeared to Sathri that Hernandez was about to carry out 

the threat. The demurrer to cause of action five is overruled.   

Battery (C/A 6)  

The sixth cause of action for battery is based on allegations that Hernandez attacked Sathri by 

placing his forearm to Sathri’s neck on May 11. (FACC ¶142.) Hernandez threatened to kill Sathri on 

May 11. (FACC ¶143.)  

“The essential elements of a cause of action for battery are: (1) defendant touched plaintiff, 

or caused plaintiff to be touched, with the intent to harm or offend plaintiff; (2) plaintiff did not 

consent to the touching; (3) plaintiff was harmed or offended by defendant's conduct; and (4) a 

reasonable person in plaintiff's position would have been offended by the touching. [Citations.]” (Id. 

at 669.)  

As to the battery claim, Hernandez argues there are no allegations of (1) intent to harm; (2) 

lack of consent; (3) that Sathri was harmed or offended; or (4) that a reasonable person would have 

been harmed or offended. The First Amended Cross-Complaint has not clearly alleged all of the 

required elements for battery, such as Hernandez’s intent and Sathri’s lack of consent. Based on the 

allegations, it seems likely that Sathri will be able to allege facts for each required element. Therefore, 

the demurrer to cause of action six is sustained with leave to amend.  
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Negligence (C/A 7)  

The seventh cause of action for negligence is based on the various conduct discussed above, 

including statements in the police report, attacking Sathri, stalking Sathri, causing fear and terror to 

Sathri and his family, renting autos for below the normal rates and taking assets from Sathri. (FACC 

¶¶146-159.)  

Hernandez argues that Sathri has not alleged all elements for negligence, including a duty of 

care. In opposition, Sathri argues that placing a forearm on someone’s throat is gross negligence and 

that the cross-complaint is filled with “very negligent” conduct.  

The elements of a cause of action for negligence are (a) a legal duty to use due care; (b) 

a breach of such legal duty; and (c) the breach as the proximate or legal cause of the resulting injury. 

(Ladd v. County of San Mateo (1996) 12 Cal.4th 913, 917-918.)  

The cross-complaint does not allege that Hernandez acted negligently when he attacked 

Sathri with his forearm. Most of the other conduct alleged shows intentional conduct by Hernandez. 

Finally, it is unclear how Hernandez would owe any duty to Sathri based on allegations related to 

Hernandez’s conduct at work regarding rental car rates or taking property from Bay Area Car Rental.  

The demurrer is sustained with leave to amend because Sathri may be able to allege that 

Hernandez acted unintentionally and negligently when his forearm connected with Sathri. 

 

  

    

9. 9:00 AM CASE NUMBER:  C22-02250 
CASE NAME:  JOHANSEN VS. RESULT FINANCIAL 
 HEARING ON DEMURRER TO:  DEMURRER FILED BY RESULT FIN. CORP; 12491 PASEO CERRO LLC ; 
65 CAPITAL LLC TO FIRST AMENDED COMPLAINT; FILED ON 1/23/23  
FILED BY: RESULT FINANCIAL CORP DBA PHP FUNDING 
*TENTATIVE RULING:* 

Vacated.  Case dismissed with prejudice by Plaintiff on February 28, 2023. 

 
 

  

    

10. 9:00 AM CASE NUMBER:  C22-02743 
CASE NAME:  MARKSTEIN SALES COMPANY VS. SIERRA NEVADA BREWING CO. 
 HEARING IN RE:  VERIFIED APPLICATION BY MARC SABOW FOR PERMISSION TO APPEAR AS 
COUNSEL PRO HAC FILED ON 1/23/23 BY PLAINTIFF  
FILED BY: MARKSTEIN SALES COMPANY 
*TENTATIVE RULING:* 
 
Pursuant to California Rules of Court Rule 9.40(a), a person who is not a member of the State Bar of 
California but who is a member in good standing of and eligible to practice before the bar of any 
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United States court or the highest court in any state, territory, or insular possession of the United 
States, and who has been retained to appear in a particular cause pending in a court of this state, may 
in the discretion of such court be permitted upon written application to appear as counsel pro hac 
vice, provided that an active member of the State Bar of California is associated as attorney of record. 
 
In allowing admission pro hac vice, the California courts have stated: 
 
It is common practice, and one sustained by general usage in all of the states of this union… to permit 
upon request an attorney holding a license to practice law from one state to appear in the courts of a 
sister state, and there take part in the trial of an action pending in said courts. 
 
Ex parte McCue, 211 Cal. 57, 67, 293 P. 47 (Cal. 1930). Thus, it is well established that if Rule 9.40 is 
complied with, permission to appear pro hac vice should be granted and will be denied only in 
extreme circumstances. See Magee v. Super. Ct., 8 Cal. 3d 949, 952-53 n.1 (1973) (in California, pro 
hac vice applications are routinely granted). 
 
Counsel Marc Sabow has complied with Rule 9.40 and accordingly, this unopposed motion is granted. 
 

 

  

    

11. 9:00 AM CASE NUMBER:  MSC17-02374 
CASE NAME:  VAZQUEZ VS FORD MOTOR 
 *HEARING ON MINOR'S COMPROMISE  PETITION TO APPROVE COMPROMISE OF MINOR'S CLAIM 
FILED BY ESEM VAZQUEZ ON 1/23/23  
FILED BY: VAZQUEZ, ESME 
*TENTATIVE RULING:* 
 
Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. Ct. 
(Nicholson) (2012) Cal. App. 4th 1334, 1337-1338. 
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSC19-01208 
CASE NAME:  ELIZABETH TEJADA VS. VINMAK RE HOLDINGS12, LLC A CALIFORNIA LLC 
 *HEARING ON MOTION IN RE:  MOTION FOR RECONSIDERATION OF STATEMENT OF DECISION AND 
ORDER DENYING FILED BY PLN ON 1/13/23  
FILED BY: TEJADA, ELIZABETH 
*TENTATIVE RULING:* 
 
On the Court's own motion, the hearing is continued to 9:00 a.m. on March 16, 2023.  
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13. 9:00 AM CASE NUMBER:  MSC20-00984 
CASE NAME:  FAHJE VS CATERPILLAR, INC. 
 HEARING ON SUMMARY MOTION  FOR SUMMARY JUDGMENT, FILED BY DEFT CATERPILLAR INC. 
ON 9/19/22  
FILED BY:  
*TENTATIVE RULING:* 
 
Before the Court is a motion for summary judgment, or alternatively, summary adjudication of issues 
filed by defendant Caterpillar, Inc. For the reasons set forth, the motion is denied. 

Background 

Plaintiff Walter Fahje filed a complaint against Caterpillar, Inc. and other defendants for negligence 
and strict liability after he suffered injuries falling off a wheel tractor-scraper, Model No. 637G, 
manufactured by Caterpillar (the "Scraper"). Plaintiff's complaint alleges a first cause of action for 
negligence and a second cause of action for strict liability.  

Caterpillar moves for summary judgment on the complaint, or alternatively, for summary adjudication 
of each of the two causes of action. Caterpillar filed a Separate Statement of Undisputed Material 
Facts ("Def. SS") which lists 24 material facts ("UMFs") as to Issue One directed to the first cause of 
action for negligence. It lists the same 24 UMFs in Issue Two directed to the second cause of action 
for strict liability. Plaintiff opposes the motion and has filed a response (Plaintiff's Separate Statement 
of Undisputed and Disputed Facts in Opposition to Defendant's Motion for Summary 
Judgment/Summary Adjudication ("Pl. SS"), listing as disputed all but three of Defendant's UMFs for 
each issue ("Pl. DFs"), and also presenting 64 additional facts, the same additional facts for each of 
the two issues ("Pl. AFs"), which Plaintiff contends are material and create triable issues precluding 
summary judgment or summary adjudication for Caterpillar. Though Plaintiff lists all but three facts as 
disputed, in some instances Plaintiff's position regarding the UMF does not in fact raise a dispute.  

In citing to the UMFs, Plaintiff's DFs and Plaintiff's AFs below, the Court does not rely on evidence 
supporting any of those facts as to which the Court has sustained evidentiary objections in making 
this ruling.  

Legal Standards for Ruling on Motion for Summary Judgment and Motion for Summary 
Adjudication 

A motion for summary judgment "shall be granted if all the papers submitted show that there is no 
triable issue as to any material fact and that the moving party is entitled to judgment as a matter of 
law." (Code Civ. Proc. § 437c(c).) When a defendant moves for summary judgment, the defendant 
bears the burden of producing evidence that plaintiff cannot prove one or more essential elements of 
plaintiff's claim. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 855 ["The defendant may, but 
need not, present evidence that conclusively negates an element of the plaintiff's cause of action. The 
defendant may also present evidence that the plaintiff does not possess, and cannot reasonably 
obtain, needed evidence--as through admissions by the plaintiff following extensive discovery to the 
effect that he has discovered nothing."].)  
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Motions for summary adjudication under Code of Civil Procedure section 437c(f)(1) "are 'procedurally 
identical' to summary judgment motions.' [Citation.]" (Duffey v. Tender Heart Home Care Agency, LLC 
(2019) 31 Cal.App.5th 232, 240-241 [quoting Serri v. Santa Clara University (2014) 226 Cal.App.4th 
830, 859–860].) A motion for summary adjudication under Code of Civil Procedure section 437c(f)(1) 
can only be granted "if it completely disposes of a cause of action, an affirmative defense, a claim for 
damages, or an issue of duty." (Code Civ. Proc. § 437c(f)(1).) (See also Nazir v. United Airlines, Inc. 
(2009) 178 Cal.App.4th 243, 251 ("Nazir").) 

Generally, a defendant has met its burden "if that party has shown that one or more elements of the 
cause of action, even if not separately pleaded, cannot be established, or that there is a complete 
defense to that cause of action." (Code Civ. Proc. § 437c(p)(2).) Once the defendant has met this 
initial burden, the burden shifts to the plaintiff to produce admissible evidence showing that a triable 
issue exists. (Advent, Inc. v. National Union Fire Ins. Co. of Pittsburgh, PA (2016) 6 Cal.App.5th 443, 
453; Code Civ. Proc. § 437c(p)(2).)  

The issues to be considered on a motion for summary judgment are defined by the pleadings. (Doe v. 
Good Samaritan Hospital (2018) 23 Cal.App.5th 653, 661 [issues considered on summary judgment 
are "defined by the pleadings"]; Teselle v. McLoughlin (2009) 173 Cal.App.4th 156, 161 ("Teselle") 
["The complaint measures the materiality of the facts tendered in a defendant's challenge to the 
plaintiff's cause of action,” quoting FPI Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 
381.) When multiple theories are alleged in complaint, a defendant must negate all of them to prevail 
on a motion for summary judgment. (Teselle, supra, 173 Cal.App.4th at 161-162.) In ruling on the 
motion, the Court "examine[s] (1) the pleadings to determine the elements of the claim, (2) the 
motion to determine if it establishes facts justifying judgment in the moving party's favor, and (3) the 
opposition—assuming movant has met its initial burden—to decide whether the opposing party has 
demonstrated the existence of a triable, material fact issue. [Citation omitted.]" (WFG National Title 
Ins. Co. v. Wells Fargo Bank, N.A. (2020) 51 Cal.App.5th 881, 889.)  

The Court may not weigh the evidence but must view it "in the light most favorable to the opposing 
party and draw all reasonable inferences in favor of that party. [Citations omitted.]" (Weiss v. People 
ex rel. Dept. of Transportation (2020) 9 Cal.5th 840, 864.) .) " '[S]ummary judgment cannot be granted 
when the facts are susceptible to more than one reasonable inference . . . .' " (Husman v. Toyota 
Motor Credit Corp. (2017) 12 Cal.App.5th 1168, 1180 [quoting Rosas v. BASF Corp. (2015) 236 
Cal.App.4th 1378, 1392].) (See also Code Civ. Proc. § 437c(c).)  

Declarations and other evidence offered in support of a motion for summary judgment are strictly 
construed, while declarations and evidence offered in opposition to the motion are liberally 
construed. (D’Amico v. Bd. of Medical Examiners (1974) 11 Cal.3d 1, 20; Johnson v. American Standard 
(2008) 43 Cal.4th 56, 64.) If the evidence before the Court "would allow a reasonable trier of fact to 
find the underlying fact in favor of the party opposing the motion in accordance with the applicable 
standard of proof," there is a triable issue of fact that precludes summary judgment. (Aguilar v. 
Atlantic Richfield Co., supra, 25 Cal.4th at 850.) 

"All doubts as to the propriety of granting the motion—i.e., whether there is any triable issue of 
material fact—are to be resolved in favor of the party opposing the motion." (Cohen v. Five Brooks 
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Stable (2008) 159 Cal.App.4th 1476, 1483.) 

Analysis 

Plaintiff's negligence claim (1st C/A) alleges Caterpillar breached its duty to use reasonable care in the 
design, manufacture, sale, distribution, maintenance, lease and testing of the Scraper, that its breach 
of that duty was based on its failure to equip the Scraper "with safety features such as grab bars in 
places where users were reasonably expected to find/need same," that it knew or should have known 
the Scraper was unsafe without those safety features, and that the absence of those safety features 
proximately caused Plaintiff to fall from the Scraper and suffer serious injuries. (Compl. ¶¶11-14.) 
Plaintiff's second cause of action for strict liability incorporates by reference Plaintiff's preceding 
allegations, and further alleges Caterpillar was in the business of "designing, manufacturing, selling, 
inspecting, distributing, retrofitting, maintaining, leasing, and testing heavy equipment" such as the 
Scraper, that the Scraper did not perform "as safely as an ordinary consumer would expect" when 
using the Scraper in a reasonably foreseeable manner, that "the risks associated" with the Scraper's 
design outweighed the benefits, that the defects included lack of grab bars, and that the design was a 
substantial factor causing Plaintiff's damages from his injuries. (Compl. ¶¶ 18-23.) (See also UMF Nos. 
12, 13 [undisputed by Plaintiff].) These allegations frame the issues for defendant's motion for 
summary judgment or summary adjudication. 

A. Legal Framework of Product Liability Claims Presented 

"The elements of a products liability claim based on design defect are: (1) defendant manufactured, 
distributed, and/or sold the product; (2) the product did not perform as safely as an ordinary 
consumer would have expected at the time of use; (3) plaintiff used the product in a reasonably 
foreseeable way; (4) causation; (5) damages. [Citation omitted.]" (Chavez v. Glock, Inc. (2012) 207 
Cal.App.4th 1283, 1308.) Where plaintiff asserts a products liability claim, the plaintiff may recover on 
theories of negligence or strict liability in tort. (Jiminez v. Sears, Roebuck & Co. (1971) 4 Cal. 3d 379, 
387; see generally Demara v. The Raymond Corp. (2017) 13 Cal.App.5th 545, 549-550 ("Demara").) 
"Where liability depends on the proof of a design defect, no practical difference exists between 
negligence and strict liability; the claims merge. [Citations omitted.]" (Lambert v. General Motors 
(1998) 67 Cal.App.4th 1179, 1185.) Both theories require a plaintiff to prove that a defect in the 
product was the proximate cause of plaintiff's injury. (Scott v. C. R. Bard, Inc. (2014) 231 Cal.App.4th 
763, 773.)  

1. Strict Liability 

For purposes of a strict tort liability claim, "a product is defective in design either (1) if the product 
has failed to perform as safely as an ordinary consumer would expect when used in an intended or 
reasonably foreseeable manner, or (2) if, in light of the relevant factors discussed below, the benefits 
of the challenged design do not outweigh the risk of danger inherent in such design. . . . [¶] "This dual 
standard for design defect assures an injured plaintiff protection from products that either fall below 
ordinary consumer expectations as to safety, or that, on balance, are not as safely designed as they 
should be. At the same time, the standard permits a manufacturer who has marketed a product 
which satisfies ordinary consumer expectations to demonstrate the relative complexity of design 
decisions and the trade-offs that are frequently required in the adoption of alternative designs." 
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(Barker v. Lull Engineering Co. (1978) 20 Cal.3d 413, 418 ("Barker").)  

The California Supreme Court recently explained, "Strict products liability, unlike negligence doctrine, 
focuses on the nature of the product, and not the nature of the manufacturer's conduct. [Citation 
omitted.] This means that the fact 'the manufacturer took reasonable precautions in an attempt to 
design a safe product or otherwise acted as a reasonably prudent manufacturer would have under 
the circumstances' does not preclude a finding of design defect for which the manufacturer may be 
held strictly liable. [Citation omitted.] The issue, therefore, is not whether the manufacturer complied 
with a standard of care, as measured by prevailing industry standards, but instead whether 'there is 
something "wrong" with a product's design—either because the product fails to meet ordinary 
consumer expectations as to safety or because, on balance, the design is not as safe as it should be . . 
. .' [Citation omitted.]" (Kim v. Toyota Motor Corp. (2018) 6 Cal.5th 21, 33-34 [quoting Barker, supra, 
20 Cal.3d at 432].) 

2. Negligence 

"As with an action asserted under a strict liability theory, under a negligence theory the plaintiff must 
prove a defect caused injury. [Citation omitted.] However, '[u]nder a negligence theory, a plaintiff 
must also prove "an additional element, namely, that the defect in the product was due to negligence 
of the defendant." ' [Citations omitted.]" (Chavez v. Glock, Inc., supra, 207 Cal.App.4th at 1304-1305 
[quoting Merrill v. Navegar, Inc. (2001) 26 Cal.4th 465, 479].) 

" '[T]he test of negligent design "involves a balancing of the likelihood of harm to be expected from a 
machine with a given design and the gravity of harm if it happens against the burden of the 
precaution which would be effective to avoid the harm." [Citation.] . . . "A manufacturer or other 
seller can be negligent in marketing a product because of the way it was designed. In short, even if a 
seller had done all that he could reasonably have done to warn about a risk or hazard related to the 
way a product was designed, it could be that a reasonable person would conclude that the magnitude 
of the reasonably foreseeable harm as designed outweighed the utility of the product as so 
designed." [Citation.]' " (Chavez v. Glock, supra, 207 Cal.App.4th at 1305 [quoting Merrill v. Navegar, 
Inc., supra, 26 Cal.4th at 479–480.) (See also Barker, supra, 20 Cal.3d at 434 [cause of action for 
negligent design focuses on the reasonableness of the manufacturer's conduct, not the product 
itself]; Balido v. Improved Machinery, Inc. (1972) 29 Cal.App.3d 633, 640 ["A danger is unreasonable 
when it is foreseeable, and the manufacturer's ability, actual, constructive, or potential, to forestall 
unreasonable danger is the measure of its duty in the design of its product. A manufacturer's failure 
to achieve its full potential in design and thereby forestall unreasonable danger forms the basis for its 
strict liability in tort. It is a liability whose essence parallels the lack of due care that is the essence of 
its liability for negligence."].) 

3. Causation 

Cause-in-fact in California is determined under the "substantial factor" test. (Rutherford v. Owens-
Illinois, Inc. (1997) 16 Cal.4th 953, 968 ("Rutherford") ["a cause in fact is something that is a 
substantial factor in bringing about the injury"].) "The substantial factor standard is a relatively broad 
one, requiring only that the contribution of the individual cause be more than negligible or 
theoretical.” (Id. at 978.) 
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Proof of causation requires a plaintiff to present evidence that "the defendant's conduct more likely 
than not was a substantial factor (a cause in fact) of the plaintiff's alleged injury," though it does not 
need to be the sole cause of the injury. (Uriell v. Regents of University of California (2015) 234 
Cal.App.4th 735, 746, 747 ("Uriell"); Yanez v. Plummer (2013) 221 Cal.App.4th 180, 187 ["A 
defendant's negligent conduct may combine with another factor to cause harm; if a defendant's 
negligence was a substantial factor in causing the plaintiff's harm, then the defendant is responsible 
for the harm; a defendant cannot avoid responsibility just because some other person, condition, or 
event was also a substantial factor in causing the plaintiff's harm; but conduct is not a substantial 
factor in causing harm if the same harm would have occurred without that conduct."].) 

The California Supreme Court explained the "substantial factor" standard as follows: 

This court has suggested that a force which plays only an 
"infinitesimal" or "theoretical" part in bringing about injury, damage, 
or loss is not a substantial factor. [Citation omitted.] Undue emphasis 
should not be placed on the term "substantial." For example, the 
substantial factor standard, formulated to aid plaintiffs as a broader 
rule of causality than the "but for" test, has been invoked by 
defendants whose conduct is clearly a "but for" cause of plaintiff's 
injury but is nevertheless urged as an insubstantial contribution to 
the injury. (Prosser & Keeton on Torts (5th ed., 1988 supp.) § 41, pp. 
43-44.) Misused in this way, the substantial factor test "undermines 
the principles of comparative negligence, under which a party is 
responsible for his or her share of negligence and the harm caused 
thereby." [Citation omitted.] 

(Rutherford, supra, 16 Cal.4th at 968-969.) 

Causation in a products liability case is generally a question of fact for the jury. (See, e.g., Campbell v. 
General Motors Corp. (1982) 32 Cal.3d 112, 120, 121 [stating "Unless very unusual circumstances 
exist, this type of claim [failure to place a guardrail or handrail within the passenger's reach 
proximately causing injury] presents a factual issue which can only be resolved by the trier of fact," 
and "It is particularly appropriate that the jury be allowed to determine the inference to be drawn 
when the evidence indicates that a safety device, designed to prevent the very injury that occurred, 
was not present."]; Demara, supra, 13 Cal.App.5th at 556 [reversing grant of summary judgment for 
defendants who designed and sold forklift].) (See also Chavez v. Glock, Inc., supra, 207 Cal.App.4th at 
1302 [reversing summary judgment for defendant gun manufacturer, finding issues of fact on 
causation].)  

B. Defendant's Initial Burden 

Defendant's motion for summary judgment or alternatively, for summary adjudication is based on 
Defendant negating the causation element of Plaintiff's claims, not its affirmative defense of misuse. 
(Mot. p. 2, ll. 4-7; Def. Reply p. 3, ll. 18-23.) In Demara, supra, 13 Cal.App.5th 545, the Court explained 
the burden the defendant moving for summary judgment has in a products liability case on an issue in 
reversing the trial court's order granting summary judgment to the defendant in part based on the 
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failure of proof by plaintiff on the element of causation: 

Where, as here, the plaintiff has the burden of proof of a specific 
material fact, like causation, by a preponderance of the evidence, for 
the defendant to be entitled to summary judgment, the defendant 
must present evidence establishing that no reasonable trier of fact 
could find the underlying material fact in the plaintiff's favor. 
[Citation omitted.] Defendants presented neither evidence nor 
inferences from evidence that suggest that the design was not a 
substantial factor in bringing about Demara's injury."  

(Id. at 555.) Based on the lack of evidence by defendant establishing no reasonable trier of fact could 
find the design was not a substantial factor in bringing about the plaintiff's injury, the defendant 
failed to meet its initial burden on the motion, and the burden did not shift to the plaintiff to present 
evidence to raise a triable issue of fact on causation. (Id.) The Court nevertheless found that even if 
the burden had shifted to plaintiff, plaintiff's evidence was sufficient to raise a triable issue precluding 
summary judgment. (Id. at 556.) The Court explained, "In establishing causation on the basis of the 
manufacturer's failure to provide a particular safety device, a plaintiff may rely on inferences from 
both direct and circumstantial evidence. [Citation omitted.] As a result, '[u]nless very unusual 
circumstances exist, this type of claim presents a factual issue which can only be resolved by the trier 
of fact.' [Citation omitted.]" (Id.) (See also Chavez v. Glock, Inc., supra, 207 Cal.App.4th at 1306 
[reversing summary judgment for the gun manufacturer and the Revolver Club that sold the gun 
because they "failed to carry their initial burden to demonstrate [plaintiff] cannot prove the lack of a 
grip safety or the light trigger pull caused his injury."].) 

The Court in Demara relied on the CACI instructions to explain the standards required to meet the 
substantial factor test of causation: "CACI No. 430 defines 'substantial factor' for purposes of 
causation in a strict liability case as follows: 'A substantial factor in causing harm is a factor that a 
reasonable person would consider to have contributed to the harm. It must be more than a remote or 
trivial factor. It does not have to be the only cause of the harm. [¶] [Conduct is not a substantial 
factor in causing harm if the same harm would have occurred without that conduct.].' " (Demara, 
supra, 13 Cal.App.5th at 554-555.) (See also Uriell, supra, 234 Cal.App.4th at 744 [citing CACI 
Instruction 430 with approval].) 

Defendant cites and relies on Kay v. Cessna Aircraft Co. (9th Cir. 1977) 548 F.2d 1370. The decision is 
at best only non-binding, persuasive authority applying California common law; the Court is bound to 
follow decisions of the Courts of Appeal and California Supreme Court and relies on those decisions in 
this ruling. (Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455.) 

C. Defendant's Motion and Disputed Material Facts 

There is no dispute that Plaintiff had not operated a Model 637G scraper prior to the incident and had 
used the scraper only once the day before. (UMF No. 3.) In the morning before the incident occurred, 
Plaintiff had mounted the Scraper from the right side in preparation for cleaning the rear window of 
the cab, which is on the left side of the Scraper. (UMF No. 8; Pl. DF No. 8.)  

Plaintiff disputes Defendant's characterization of his physical movements over the Scraper to put 
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himself in a position to clean the rear cab window. It is essentially undisputed that Plaintiff had 
mounted the Scraper from the right side from the operator's perspective, and then "he sat atop the 
cab with his feet facing away from the cab," "swung his legs away from the cab facing away from the 
rear of the cab," and "slid of the back of the cab to get down to the [left] fender behind the cab." 
(UMF Nos. 9, 10 [stating Plaintiff "leapt" onto the fender rather than slid down the back of the cab, a 
characterization not supported by the evidence cited by Defendant or Plaintiff]; Pl. DF No. 9 [quoting 
Def. Exh. G, 7:1-10], Pl. DF No. 10.) His forward momentum carried him off the fender to the ground. 
(UMF No. 9, Pl. DF No. 9.) Plaintiff states in his additional facts that when his feet touched the fender, 
but his forward momentum was carrying forward off the machine, he jumped from the fender (not 
the cab) to avoid landing headfirst rather than feet first. (Pl. AF No. 3.) Plaintiff contends he was 
reaching for handholds to try to stop his fall, but there were no grab bars or handholds near his 
location on the Scraper for him to grab onto to try to stop his fall. (UMF Nos. 10, 11, Pl. DF Nos. 10, 
11.)  

1. Fact Disputes and Defendant's Initial Burden 

It is undisputed that the Model 637G at one time was designed with a handhold on the top of the cab 
but Caterpillar changed the design approximately 14 years before the accident. (UMF No. 16.) 
Defendant contends the handhold on top of the cab was eliminated because it "did not serve a 
proper purpose." (UMF No. 16.) Plaintiff has raised a triable issue and dispute regarding that fact. (Pl. 
DF No. 16 and cited evidence.) Falcione's deposition testimony indicates his statement that the 
handhold on top of the cab did not serve "a proper purpose" was based on notes regarding the 
change in the design that stated the handhold was "no longer in use," and he interpreted the 
handhold no longer being used as meaning it did not serve a "proper purpose." (See Viadro Decl. ISO 
Opp. Exh. 13 [Falcione Depo. p. 46, l. 11 – p. 47, l. 16 [citing engineering change notice regarding 
components removed from the wheel tractor/scraper Model 637G, stating Falcione's listing "removed 
components no longer in use" and that the handrail on the top rear of the cab was no longer in use so 
it no longer served a reasonable or proper purpose]; see also Pl. AF Nos. 37-39.) Plaintiff also points to 
a 2016 OMM for Model 637G (though a different serial number than the Scraper), a document 
produced by defendant in discovery in this case, which shows that model number with a handhold on 
the top of the cab and which includes instructions for washing the rear cab window that direct the 
operator to use the handholds at three locations, including one on top of the cab. (Pl. DF No. 16.)  

Plaintiff has not raised a dispute that the copy of the OMM for the specific serial number of the 
Model 637G scraper involved in the accident directed that the operator not perform maintenance 
until "you have read and understood the operation, lubrication, maintenance, and repair 
information," that the OMM directs the operator to "Clean the windows while you are standing on 
the ground," and that Plaintiff had not read the manual. (UMF Nos. 17-19; Pl. DF Nos. 17-19.) Plaintiff 
has disputed that the portions of the OMM for the Scraper cited by Defendant address navigating the 
exterior of the Scraper, rather than merely mounting and dismounting the Scraper, or that the 
Scraper Safety Manual published at the time of the original sale of the Scraper addressed 
maneuvering over the exterior of the Scraper rather than "mounting." (UMF Nos. 20-23; Pl. DF Nos. 
20-23; see also Pl. AF No. 36.) Plaintiff's accident did not occur when he was mounting or dismounting 
the equipment but rather as he was maneuvering from the right side of the Scraper to the left fender. 
(UMF Nos. 9-11, 20-23; Pl. DF Nos. 20-23.) Plaintiff has raised a material dispute of fact that his 
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employer's instructions on maintaining three points of contact applied to mounting and dismounting 
the machine and when cleaning the window, but not to maneuvering on the exterior to transit from 
the right side to the left fender. (UMF No. 24; Pl. DF No. 24; see also Pl. AF No. 36.)  

Where a moving party's separate statement in support of a motion for summary judgment includes 
facts which the opposing party successfully disputes, those disputes defeat the motion. The moving 
party cannot include facts in its separate statement and then contend certain facts are not material 
after they are disputed by the opposing party. (Insalaco v. Hope Lutheran Church of West Contra 
Costa County (2020) 49 Cal.App.5th 506, 521 ["[T]he moving party should '[i]nclude only those facts 
which are truly material to the claims or defenses involved because the separate statement 
effectively concedes the materiality of whatever facts are included. Thus, if a triable issue is raised as 
to any of the facts in your separate statement, the motion must be denied!' [Citations, internal 
quotation marks omitted.]," quoting Nazir, supra, 178 Cal.App.4th at 252].) 

Caterpillar argues that Plaintiff was not washing the window when the incident occurred. (Reply p. 5, 
l. 23- p. 6, l. 28.) But based on the evidence, Plaintiff was moving into position on the Scraper in order 
to wash the windows; the cab is equipped with a rear window, the Scraper moves earth, and there 
are reasonable inferences that the rear window will need to be cleaned to be used for visibility. (UMF 
Nos. 2 and 5; Pl. DS Nos. 2 and 5.) Plaintiff has testified that is what he was doing when he fell, a fact 
Caterpillar acknowledges in UMF Nos. 8 and 9.  

Caterpillar has not presented material facts or evidence to negate the allegations of the complaint, 
specifically material facts and evidence that the absence of "grab bars in places where users were 
reasonably expected to find/need same," including a handhold or grab bar on the top of the cab, was 
not a substantial factor in bringing about Plaintiff's injuries. Plaintiff has also alleged specifically in the 
strict liability cause of action that the risks of Caterpillar's design of the Scraper, in particular fall risk 
from dangerous heights, outweighed the benefits of the design without the handholds. (Compl. ¶¶ 
21, 22; UMF No. 16; Pl. DF NO. 16.) The only evidence Caterpillar has presented regarding the 
absence of the grab bar at the top of the cab is that some versions of the Model 637G had that 
handhold, and it was removed according to a change notice because it was "no longer in use.'' (UMF 
No. 16, Pl. DF No. 16.)  

Caterpillar in effect asserts the sole cause of Plaintiff's injuries is his supposedly "jumping" off the 
Scraper and his attempting to wash the rear cab window from the Scraper rather than from the 
ground, contrary to the OMM for this particular serial number of the Model 637G. Caterpillar has not 
presented undisputed material facts that the accident and extent of Plaintiff's injuries would have 
occurred even if the Scraper had been designed with grab bars or handholds, or that the lack of 
handholds was a remote or trivial factor in the fall incident, or that the benefits of a design without 
handholds outweighed the risks of falls posed by a design with handholds. (Demara, supra, 13 
Cal.App.5th at 554-555.) The facts presented by Caterpillar do not negate that the lack of safety 
equipment was a substantial factor in Plaintiff's resulting fall and injuries, and Caterpillar did not meet 
its initial burden to demonstrate lack of a causal connection between the design of the Scraper 
without handholds or grab bars and the fall that injured Plaintiff.  

2. Plaintiff Has Raised Disputed Material Facts on Causation  
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Even if the Court found Caterpillar met its initial burden, Plaintiff has raised disputed issues of 
material fact on causation that require trial to resolve. Plaintiff has demonstrated that Caterpillar's 
OMM and Safety Manual for this specific serial number for the Scraper did not address procedures for 
transiting or maneuvering over the Scraper to get from one side to the other after having mounted 
the machine using the ladder and handholds for mounting on the right side. (See among others UMF 
Nos. 16, 18 [citing among other things Viadro Exh. 3, 2016 manual for Model 637G], 20-24; Pl. DF Nos. 
20-24, Pl. AF Nos. 9 [handholds as safety feature for maneuvering around machine], 12, 36 [manual 
does not address points of contact for moving from location to location on machine], 42 [guidance to 
follow latest manual for particular model], 45, 46 [handholds on side of the scraper opposite where 
the operator enters the cab], 48 [handholds on other models of Caterpillar scrapers].)  

Plaintiff has presented evidence that the same Model 637G, with a different serial number or 
manufacturing date, has OMMs that describe other handholds on similar scrapers and instructions 
implying the operator would stand on the machine to wash the rear window with illustrations that 
include a handhold on the top of the cab, and some evidence raising questions regarding how certain 
windows on the cab could be cleaned feasibly from the ground. (See among others UMF Nos. 16, 18; 
Pl. DF Nos. 16, 18; Pl. AF Nos. 17, 18, 19, 37, 39, 41, 42 [Caterpillar guidance is to follow latest manual 
for that model], 46, 48, 50, 51 [Plaintiff never had an employer direct him to wash scraper windows 
from the ground].) Regarding the "reasonably foreseeable use," Plaintiff has presented triable issues 
of fact and evidence that Plaintiff and other users of similar scrapers, including other scraper 
operators employed by Plaintiff's employer Independent, clean the rear cab window from on top of 
the machine, not from the ground or not by use of the rear cab wiper, and including evidence from 
Caterpillar's manuals for the same model number and for other models of scrapers with handholds 
not present on this machine and instructions regarding cleaning the rear cab window from on top of 
the machine. (See among others Pl. AF Nos. 2, 13, 14, 17, 18, 19 [see page 4886 of Caterpillar's 
manual produced in discovery, Exh. 3 to Viadro Decl. discussed in the cited passage of the Rothrock 
deposition], 21-23, 49-52 [never instructed by employers to wash windows on the cab from the 
ground and never saw other operators wash cab windows on a scraper from the ground], 47, 53 and 
58 [95% of scrapers Plaintiff operated over 30 years were Caterpillar models and they all hand grab 
bars on the back of the cab].) These facts provide evidence of the consumer users expectations and 
reasonable foreseeability an operator would try to clean the cab windows from on top of the 
machine, expecting handholds or grab bars to be present on the top. (See also Pl. AF Nos. 33, 34.) 

Plaintiff cites evidence of admissions by Caterpillar's representative Tim Rothrock that the handholds 
on the back of the scraper cabs were a safety feature, that a treadplate that is supposed to be present 
on top of the left fender indicates an area on which it is expected someone may stand, and that 
handholds are an indication of an area where someone is expected to stand and hold onto the 
machine. (Pl. AF Nos. 9, 10.) Plaintiff's employer's representative testified her company has 200 
scrapers, and a post-incident review showed that most of them have handholds like those Plaintiff 
contends should have been included in the Scraper for safety and that the employer (Independent) 
was not aware the Scraper in question was missing the "proper handholds." (Pl. AF Nos. 21, 23.)  

These facts support that the Scraper lacked an item of safety equipment that provided a potential 
safety device that users expected and whose purpose was to provide something for a person on the 
scraper to hold while cleaning and to grab to try to stop a fall while the user was on the machine. (See 
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Campbell v. General Motors Corp., supra, 32 Cal.3d at 120, 121 [question of fact in design defect case 
whether not providing handrails for passengers on a bus proximately caused the plaintiff's injuries].) 
The facts support an inference that lack of handholds was more than a trivial factor in causing Plaintiff 
to fall completely off the machine rather than being able to maintain a position on the machine by 
grabbing on to a handhold on the cab at the back of the cab.  

Though not addressing the causation element, Plaintiff has also submitted evidence in support of its 
alternative risk-benefit ground for finding a design defect. Plaintiff cites evidence that the owner of 
the Scraper purchased it for over $834,000 in 2004, and that the estimated cost of including a 
handhold on the top of the cab including parts and installation is $225. (Pl. AF Nos. 6, 20.)  

The Court cannot determine as a matter of law the design of the Scraper without handholds or a grab 
bar on top of the cab was not a substantial factor causing Plaintiff's injuries, the only ground on which 
Caterpillar has moved for summary judgment and summary adjudication of the Complaint and its two 
causes of action. 

Evidentiary Objections 

A. Plaintiff's Objections 

Plaintiff objects to portions of the declaration of David Falcione of Caterpillar. The Court rules on 
those objections as follows: 

Obj. Nos. 1 and 7 – Overruled. Foundation in Falcione Decl., para. 2. Falcione attests to Caterpillar's 
"standard operating practices" of providing a manual with every Model 637G sold, and to his 
collection and knowledge of corporate records involving the sale and distribution of the Scraper at 
issue. (Falcione Decl. ¶ 2, and ¶ 8, p. 9, l. 3.) 

Obj. No. 2 – Sustained in part as to the phrase "to provide the best possible visibility of the work site 
for the operator." The Court nevertheless can draw reasonable inferences from the portion of the 
statement describing the presence of windows on the Scraper, including their utility for visibility.  

Obj. No. 3 – Sustained in part as to the phrase "Due to . . . its intended operation."  

Obj. No. 4 – Sustained in part as to the phrase "In order to access this compartment and related 
components for routine maintenance of the machine." 

Obj. No. 5 – Sustained.  

Obj. No. 6 –Overruled. The Court views Falcione's declaration testimony in paragraph 8, p.  2, l. 28 – 
p. 3, l. 2, in light of his deposition testimony regarding the basis for his statement in that portion of 
the paragraph. (See Viadro Decl. ISO Opp. Exh. 13 [Falcione Depo. p. 46, l. 11 – p. 47, l. 16 [citing 
engineering change notice regarding components removed from the wheel tractor/scraper Model 
637G, stating Falcione's listing "removed components no longer in use" and that the handrail on the 
top rear of the cab was no longer in use so it no longer served a reasonable or proper purpose.].) 

Obj. No. 8 – Sustained in part, as the phrase "due to the elevations involved in many cases, hot 
surfaces which can be presented, and other safety reasons" and "For this reason." Falcione's 
testimony is based on Exhibit H which is authenticated and attached to his declaration; the Court can 
assess the accuracy of his characterization of the content of that document. As to the phrase "in the 
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industry," Falcione's declaration includes Exhibit I, an excerpt from a Scraper Safety Manual published 
by the Construction Industry Manufacturers Association, provided with the Scraper, as to which 
sufficient foundation is laid for admission including its authenticity and which supports this testimony. 

Obj. Nos. 9 -11 – Overruled. 

B. Defendant's Objections 

Caterpillar objects to the admissibility of portions of evidence offered by Plaintiff from multiple 
sources. The Court rules on those objections as follows: 

1. Fahje Declaration 

Obj. Nos. 1, 3, 5 – Overruled. As to Obj. No. 5, Defendant's argument goes to the weight of the 
testimony rather than admissibility. 

Obj. No. 2 – Overruled, but the Court does not interpret the statement as a broad statement as to "all 
operators" at "every job site," but only those job sites where Plaintiff worked, and only the other 
operators Plaintiff could observe from his machine.  

Obj. No. 4 – Sustained.  

2. Whitefield Declaration 

Obj. No. 6 – Overruled. Defendant's argument goes to the weight of the testimony rather than 
admissibility as declarant is experienced scraper operator, and operated Caterpillar scrapers, 
including during the time frame in which the Scraper in question was sold to its current owner, even if 
the declarant has not operated his specific model. (Whitefield Decl. ¶ 2.) 

Obj. Nos. 7, 9 – Overruled. 

Obj. No. 8 – Overruled; see Obj. No. 6. 

Obj. No. 10 – Sustained. 

3. Viadro Exhs. 2-8, and 11 

Obj. No. 11 – Overruled. (See Viadro Decl. Exh. 10 [Rothrock Depo. 76:3-12 stating subject Scraper 
bears number 37025 and Rothrock Depo. Exh. 15 is of another scraper, because it shows number 
37028].) 

Obj. No. 12 – Overruled. (See Viadro Decl. Exh. 10 [Rothrock Depo. 104:5-107:14 referring to page 
"4886" matching bates number on third page of Exh. 3].) (Evid. Code §§ 1400, 1410; Hooked Media 
Group v. Apple, Inc. (2020) 55 Cal.App.5th 323, 337-338, rev. den. by Hooked Media Group v. Apple, 
Inc. (Dec. 30, 2020) 2020 Cal. LEXIS 8983 [documents submitted with declaration by counsel 
consisting mostly of "e-mails bearing clear indicia that they are what Apple claims they are" that were 
produced in discovery were properly admitted, finding documents were authenticated "both by the 
attorney's statement that they had been produced in discovery and by their form, which indicates 
authenticity," stating "As with any other fact, the authenticity of a document can be established by 
circumstantial evidence."].) 

Obj. Nos. 13-17, 26 – Overruled. (Evid. Code §§ 1400, 1410; Hooked Media Group v. Apple, Inc., supra, 
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55 Cal.App.5th at 337-338, rev. den. by Hooked Media Group v. Apple, Inc. (Dec. 30, 2020) 2020 Cal. 
LEXIS 8983.) As to Exhibits 5-8, Defendant's arguments as to manuals for models other than the 
Model 637G go to weight, not admissibility. See also Viadro Decl. Exh. 10 [Rothrock Depo. 76:3-12] as 
to Obj. No. 24. 

4. Stickney Depo. 

Obj. Nos. 18, 20 – Overruled. 

Obj. Nos. 19, 21 – Sustained. 

5. Rothrock Depo. 

Obj. Nos. 22-25 – Overruled. As to Obj. No. 24, Defendant's argument goes to weight, not 
admissibility. See also Viadro Decl. Exh. 3 [including Bates number 4886 referenced in the testimony]. 

6. Falcione Depo. 

Obj. Nos. 27-30 – Sustained. 

 
 

  

    

14. 9:00 AM CASE NUMBER:  MSC20-02384 
CASE NAME:  WEST CREEK  VS.  PROFRAME 
MOTION TO COMPEL ARBITRATION  
FILED BY:  PROFRAME, INC. 
*TENTATIVE RULING:* 
 
 The parties’ unopposed requests for judicial notice are granted.  The motion to compel 

arbitration, brought by cross-defendant and cross-complainant Estiframe Technologies, Inc., is 

denied.  The basis for this ruling is as follows. 

A. Waiver. 

 Defendant, cross-complainant, and cross-defendant ProFrame, Inc. argues that Estiframe 

has waived its right to compel arbitration.  The Court finds that this argument lacks merit, because 

ProFrame has failed to show prejudice.  (See generally St. Agnes Medical Center v. PacifiCare of 

California (2003) 31 Cal.4th 1187, 1195 [“a party who resists arbitration on the ground of waiver 

bears a heavy burden, and any doubts regarding a waiver allegation should be resolved in favor of 

arbitration”].) 

 Estiframe properly asserted the parties’ arbitration agreements as an affirmative defense.  

(Answer filed on 6-28-21 [19th affirmative defense]; Answer filed on 9-13-21 [19th affirmative 

defense].)  The only substantial litigation activity conducted by Estiframe was attempting to mediate 

the parties’ dispute — activity which does not support a waiver defense.  (See Zamora v. Lehman 

(2010) 186 Cal.App.4th 1, 20 [a defendant’s attempt to settle the case was not inconsistent with the 

right to arbitrate].)  ProFrame has not shown that Estiframe served ProFrame with any discovery, and 
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the parties have agreed that Estiframe need not respond to ProFrame’s discovery until this motion is 

decided.  (See Groom v. Health Net (2000) 82 Cal.App.4th 1189, 1196 [discovery that has not been 

responded to does not support waiver].) 

 B. The Risk Of Conflicting Rulings. 

 The Court has discretion to deny arbitration when a party to an arbitration agreement is 

involved in related litigation with a third party, and sending only some of the related claims to 

arbitration would result in the risk of conflicting rulings on common issues of fact or law.  (Code Civ. 

Proc., § 1281.2, subd. (c).)  In the case at bar, there are closely related claims among ProFrame, 

plaintiff and cross-defendant West Creek Builders, LLC, and cross-defendant Atlantic Specialty 

Insurance Company.  The Court exercises its discretion to deny arbitration on this ground.  (See Abaya 

v. Spanish Ranch I, L.P. (2010) 189 Cal.App.4th 1490, 1498-99.) 

 Estiframe argues that West Creek has stipulated to arbitrating all disputes, so there is no risk 
of conflicting rulings.  But just because West Creek is willing to arbitrate its disputes with ProFrame, 
it does not follow that ProFrame can be compelled to arbitrate those disputes.  West Creek has not 
moved to compel arbitration, and if it did so, it would find itself in a very different position from 
Estiframe concerning waiver.  West Creek waived arbitration by initiating this litigation in 2020, 
rather than demanding arbitration, and West Creek has not asserted arbitration as an affirmative 
defense in any of its answers to the cross-complaints.  Unless the Court were to grant a future motion 
to compel arbitration brought by West Creek, a prospect that seems unlikely, there will be a risk of 
conflicting rulings. 

 
 

  

    

15. 9:00 AM CASE NUMBER:  MSC21-02668 
CASE NAME:  COTTON VS JOHN MUIR MEDICAL CENTER 
 HEARING  DEMURRER TO COMPLAINT FILED BY JOHN MUIR HEALTH ON 1/19/23  
FILED BY: JOHN MUIR HEALTH 
*TENTATIVE RULING:* 
 
On the Court's own motion, the hearing is continued to 9:00 a.m. on March 16, 2023. 
 

 

  

    

16. 9:00 AM CASE NUMBER:  MSC21-02668 
CASE NAME:  COTTON VS JOHN MUIR MEDICAL CENTER 
 *HEARING ON MOTION OF JOHN MUIR HEALTH STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED ON 1/19/23  
FILED BY: JOHN MUIR HEALTH 
*TENTATIVE RULING:* 
 
On the Court's own motion, the hearing is continued to March 16, 2023. 
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17. 9:00 AM CASE NUMBER:  N23-0239 
CASE NAME:  PETITION OF: KIMBERLY KIRCHMEYER, DIRECTOR OF THE DEPARTMENT OF 
CONSUMER AFFAIRS, STATE OF CALIFORNIA 
 HEARING ON PETITION IN RE:  COMPEL COMPLIANCE WITH INVESTIGATIONAL SUBPOENAS  
FILED BY:  
*TENTATIVE RULING:* 
 
Vacated. Order granting petition and compelling compliance with Investigational subpoena granted 
February 17, 2023.   
 

 

  


